|. Analysis: Civil Society Pre-Elections Policy Advocacy

This analysis studies factors that influenced the civil society agenda in the run-up to the 2019
presidential election in Ukraine. It studies the activities and environment in which civil society has
been functioning in 2018 and the beginning of 2019 and defines influencing factors for formation of
agendas for presidential candidates. The analysis discusses why the agendas were necessary, why
there were multiple agendas, and to what extent the agendas are in line with the needs of citizens and
agendas of the presidential candidates. The analysis is based on a range of resources including desk
research, interviews conducted with USAID/ENGAGE partners over 2018 and into 2019, an analysis
of grant applications, event materials, and analytical materials produced by the USAID/ENGAGE
activity.

Overview of Reforms 2018-2019

In the Ukrainian political arena, election years have traditionally been unfavorable for
reforms. The attention of the politicians is focused on campaigning and they do their best to divert
the attention of citizens through newsbreaks, emergencies and subsequent shifts of attention to
emotionally charged issues, and fake promises. In 2018, Ukraine has entered an especially prolonged
election season which will be over only in 2020 after local elections. Already since the beginning of
2019, both Ukrainian civil society and political elites were preparing for the new multiple elections
seasons. The CSOs were initially to defend hard-fought reform achievements of previous years, by
2019 they were also challenged to fight for personal security and struggle for unity simultaneously.
The incumbent authorities prepared with a populist agenda, swiftly delivering on multiple long-
awaited reform promises, while at the same time cementing their power in government. Yet,
traditional techniques of protracted reform discourse, media control, a political theatre of emotional



rollercoasters and legislative red herrings turned out to be insufficient to ensure continued grip on
power.

By the time of the presidential elections were called, the Government of Ukraine made
important inroads in delivering to several of its Mid-Term Government Priority Action Plan
announced two years ago®, Those reform priorities in the areas of pension system, education,
healthcare, public administration, privatization of state-owned enterprises, and land reforms met only
partially the reform priorities of civic society and Ukraine’s international partners.

Businessmen and investors agreed on the necessity of privatization of state-owned enterprises
and land reform; however, they also placed urgency on energy sector reform, anti-corruption, and
justice sector reform.* Since the beginning of 2018, civil society has been focusing on pressuring the
authorities for progress in anti-corruption reform, public administration reform, electoral reform,
decentralization, energy-sector, justice sector and environmental policy reforms.®

Given the reforms progress in 2018, the most representative CSO coalition in the country the
Reanimation Package of Reforms (RPR) prioritizes complex issues in national security, rule of law
(including human rights, anti-corruption, judicial and law enforcement reforms) and public
administration reforms (electoral, public service and decentralization reforms).® The international
partners of Ukraine echo the voice of RPR, demanding anti-corruption, energy and defense sector as
well as public administration reforms.” They also do not cease to stress the need for protection of
rights and investigation of crimes against CSO activists which emerged as a dire problem in the end
of 2017 and has been hanging over CSO activities like Damocles’ sword since.®

The year started with significant progress in privatization and reform of governance of state-
owned enterprises, namely adoption of the law on privatization and a regulation, defining new rules
for the appointment of heads and independent supervisory boards of large state-owned enterprises.’
It makes possible participation of foreign state-owned investors, online privatization via the portal
“privatization.gov.ua,” auctioning of small state-owned enterprises through Prozorro.Sales,
introduces supervisory boards and makes external audit mandatory for the enterprises fully-owned by
the state. This legislature increasing government transparency. Nevertheless, is an example of a
general trend for 2018: progressive action in response to a so called “sandwich maneuver”: joint
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pressure of CSOs and Western partners'?, followed by half-hearted implementation, refraining from
crucial ones until ultimately yielding the firm external pressures. In this case, government launched
the privatization of small enterprises, however, IMF continues demanding the sale of a number of
large-state owned enterprises including ‘Centrenergo’*?, second-largest energy supplier in Ukraine.

In financial sector reform, international financial lenders of Ukraine pushed the envelop.
Parliament adopted important developments making banks more transparent through broader
information disclosure and creating a Credit Register of the National Bank of Ukraine, allowing banks
to have access to borrowers’ credit history. In the second quarter of 2018, the banks continued their
progress on meeting international standards, including harmonization of prudential requirements for
banks with the EU legislative provisions and Basel Committee recommendations.*> The most
important achievement, however, was the adoption of the Law “On Currency and Currency
Transactions”, which lays legislative groundwork for currency liberalization and free movement of
capital.’® By end of 2018 Ukraine made significant modernization of the Ukrainian financial sector,
based on the requirements of IMF and the EU-Ukraine Association Agreement.

Summer-autumn 2018 brought to bear advancement in additional fundamental reforms. Due
to simultaneous pressure from the CSO and international community, the “Law on the High Anti-
Corruption Court” was passed and the new composition of the State Central Election Commission
was approved.

The establishment of the High Anti-Corruption Court and the selection process of its judges
is considered a major step forward rooting out corruption. In spite this new institution was considered
a flagship anti-corruption project of the incumbent President, the successful follow-through would
not have been possible without constant pressure from the CSOs and Western partners of Ukraine.*
They were advocating to empower the Public Council of International Experts with a strong say in
nomination of judges, but political maneuvering from the side of the presidential administration
aimed at taming its impact on selection of justices.™® CSOs, on the side of the international experts’
body, widely popularized and draw public attention when the effectiveness of the Public Council’s
work was facing political obstruction.'® Against all political odds, the active participation of
international experts in the selection of justices helped to exclude more than forty candidates from
final selection.!’

Notwithstanding this success, anticorruption reform remains to be an ongoing fight for
Ukrainian civil society. 2018 saw many backlashes, from failure of the National Agency for
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Prevention of Corruption to adopt a National Anticorruption Strategy for 2018-2020 in the first half
of 2018, to reinstatement the director of the State Fiscal Service despite embezzlement charges.®
The year has also been marked by the scandal around the director of the State Anti-Corruption
Prosecutors” Office, which resulted in charges against him®, conflict of SAPO with National
Anticorruption Bureau (NABU)?, politically charged appointments of NABU auditors?®® and
uncovering of a huge corruption scheme in the defense sector with involvement of numerous state
actors, including representatives of anti-corruption institutions.? It is also hard to call the launch of
the State Bureau of Investigations a success, due to problems with its functioning since inception.?*
In the same weak institutional environment came the Constitutional Court’s spring verdict ruling
illicit enrichment unconstitutional and offering effective amnesty for those involved in pending
corruption cases.? This decision conceptually took away crucial powers from the newly created anti-
corruption institutions to deliver justice over alleged corruption practices.

As all anti-corruption investigations are reviewed in court, anti-corruption reform is tied to
judicial reform. This realm presents a clear difference of perception of authorities with that of civil
society. While the President declared victory in this sphere?®, civil society?’ and citizens?® speak about
its failure. CSO representatives dominate the so-called Public Integrity Council, which is empowered
to weigh in during the nomination of Supreme Court justices. The failure to exert effective control
over the nomination process previously, members of the Council unanimously suspended their further
participation in qualification assessment causing delays and deferrals also in the new composition of
the Council. Attempts at mediation between the High Qualification Commission of Justice and the
Public Integrity Council failed and the Council formed in December included only part of those CSOs
which took part during its predecessor Council.?® The battle between CSOs and the rigid judicial
branch continued into 2019 during the Judges, Attorneys and Researchers Convents where, according
to CSOs’ accounts, Supreme Court justices were picked even before the selection procedure ended.
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The Constitutional Court’s independence was also at stake in at the turn of the year. To
strengthen the independence of the Court, in December 2018, some MPs with active assistance of
CSOs filed a constitutional petition to overrule a standing rule of the Ukrainian Parliament.>° The
article states that, in order to participate in a competition to the Constitutional Court, a candidate —
besides meeting the eligibility criteria — would need the support of a parliamentary caucus But the
Court itself was unable to protect its own independence by not reviewing the petition.

Healthcare reform was gaining momentum up until the presidential race began. Healthcare
reformers reached important milestones, which a year ago seemed unrealistic. Thanks to intensive
pushing for the implementation of the changes in primary health care and with the help of the
campaign ‘Doctor for Each Family”, as of March 2019 almost 27 million patients had an opportunity
to contract with their family doctors through the new e-Health system.3! In the realm of
pharmaceutical procurement, the state-owned procurement company completed its first bids.?

Yet, the reform faces a number of challenges, both in the realm of implementation and its
political environment. Implementation suffers from insufficient computerization and outdated
equipment issues in the regions, lack of training to practitioners, risk of redundancies in the e-Health
registers.® Political challenges include the fact that since the present healthcare reform is a flagship
project of the incumbent administration, populist or revisionist newcomers if obtained power after
the presidential and parliamentary elections, may withhold, change course or reverse the present
reform trends.

In view of the upcoming elections, advocacy for electoral reform by civil society proved
crucial. The appointment of new members of the Central Election Commission was a result of CSOs
over two years battle. And the new electoral law turned to a new phase. In December the relevant
parliamentary review commission completed many months of work on reviewing comments and
amendments to the text and the document is now reportedly ready to be approved.®*

The overview of reforms in 2018-2019 proves that Ukrainian civil society has been providing
their input and catalyzing the progress in numerous reforms, dealing with the number of challenges
in the reforms’ realm at the same time. The year was marked by necessity for constant monitoring,
unity in advocacy and fast reaction. The powerholders managed to move the reforms agenda forward
in many spheres, but prioritized their political interests, and instead of devolving power, preserved
control over crucial spheres of public life.

Civil Society Before the Electoral Tsunami: Caught In A Vice

In the run-up to the presidential elections, several dynamics influenced civil society
effectiveness in safeguarding the integrity of the electoral process, promoting informed vote, and
pushing for the candidates towards desired reforms. Of these, the most concerning were exogenous
pressure: intensified rhetorical and physical attacks on activists, investigative journalists.

Summarizing the latest wave of discrediting CSOs and physical harassment of activists, the
Human Rights Information Center reports 53 physical attacks against civil society activists in all
regions of Ukraine by autumn 2018.% Law enforcement was negligent in bringing perpetrators to
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justice, which sent a clear message to CSO activists not to meddle in local political-economic
affairs.®® In addition, during the fall, political threats were taken a notorious turn, reminiscent of the
Euromaidan era, when some members of the Parliament filed a new iteration of bills that would
threaten CSOs undisturbed functioning. The bill would have required CSOs, just like back in 2014,
to submit income declarations, and exposes them to additional administrative and reporting burdens.®’

Within civil society, fault lines along Kyiv and the rest of the country, internal squabbles and
advocacy fatigue posed hurdles to overcome before the electoral races began. The state of regional
and local civil society differs dramatically from that of Kyiv. The majority of sub-national CSOs
pushing local and regional reforms work predominantly in two tracks, technocratic support or issue
advocacy. Outside of Kyiv, the success of reform advocacy is significantly dependent on the scope
of donor support including in the formation of the advocacy agenda.®

The national reforms agenda in 2018 through the beginning of 2019 has been largely focused
on adoption of the framework legislation or cancelling thereof. Further implementation often stops at
the national level. Subnational advocacy organizations lack access points and thus influence on
national decision-making. They have, on the other hand, much closer ties with local constituents.
They more often address issues important for their communities. Regional CSOs place more focus
on issues reflecting the needs of local citizens and are expected to result in tangible changes in the
communities. For instance, while on the national reforms’ agenda, reform of communal services is
not among the top priorities, but many regional reforms roadmaps, developed by regional RPR
coalitions, tackle it. Also, given their limited access to resources but the necessity to address problems
of a region holistically, regional CSOs began presenting unified advocacy strategies and voices. They
complement their individual capacities by sharing data with each other, divvy up roles in addressing
a given issue.

In contributing to national reforms, when a new legislation overhauls old structures at the
grass-root level, regional CSOs play a more active role. In advancing decentralization, CSOs are
actively taking part in the process through well-tested and new engagement mechanisms. They host
public consultations, introduce participatory budgets, take a constructive role in drafting community
development programs, and introduce and promote e-democracy instruments.*® They also take more
active part in delivering local services, and if decentralization progresses with its current pace, it has
the potential to demonstrate an important opportunity for local and regional CSOs’ financial
sustainability.*

National advocacy groups and coalitions during fall 2018 showed signs of reform fatigue. A
case in point is judicial reform, where despite profound CSO participation including through
oversight mechanisms such as the Public Integrity Council, has so far failed by the account of most
observers. From the ignorance of decision-makers, CSOs’ concluded that efforts were worthless,
therefore stopped futile advocacy efforts.** As one of the activists said: “the advocacy campaigns are
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effective if addressed to someone, yet, we cannot find anyone among the decision-makers who
cares.”*

Such stress and tension caused by the external environment reflected in repositioning of CSO
relations. Some long-term alliances broke up followed by the formation of new ones. In early fall, the
Reanimation of Reform Package was at the point of a break-up.*® The crisis was a culmination of a
slow but steady decline of perceived effectiveness. Several emblematic members felt disappointed by
the growing internal bureaucracy, personal cleavages, interpretation of the political-economic context
of the country. After a protracted internal reform strategy development process, the coalition was able
to survive by means of changing its business model. In March 2019, it became a formal union with a

more formalized structure and more restrictive membership.*

Reforms Agenda for the President: Pieces of a Puzzle

By the end of 2018 it became evident, that the incumbent administration was not planning to
solve a number of pressing issues in judicial, environmental, national security, energy and other
crucial areas, at least until the results of elections were announced. The slowly crippling economic
growth* and improved businesses environment were helping the country on the macroeconomic level
but for the everyday lives citizens economic prosperity remained a farfetched goal. Ukrainians cope
with very direct consequences of increasing inflation and price increase of communal services. These
tangible hardships for most Ukrainians painted a dire economic situation,*® and the course of
European integration, an otherwise important determinant of voters’ choice could not counterbalance
perceived and real poverty of households.

In view of the above, civil society organizations needed to use the window of opportunity for
forcing the acting administration to tackle the pressing issues and initiate the dialogue with other
candidates, so that irrespective of the election results, CSO priorities remain on the table. The CSO
representatives repeated the same message: election season is not a time for innovation. They stated
goal was to preserve the so-far reform achievements and prevent backsliding. CSOs fleshed out their
expectations along thematic lines: an anti-corruption agenda was developed by anti-corruption
activists, human rights defenders raised questions on human rights issues*’, an ecology agenda was
developed by mostly grass-roots CSOs* and a “Manifesto” of women’s rights organizations was
publicized.*® All of those were developed as instruments of direct advocacy, with the goal to stress
cardinal reform needs on the agenda of a newly elected President.

This was also the logic behind the anti-corruption agenda® announced in January 2019.
Agreed by CSOs at the beginning of the new year, they rolled out their agenda when the opportunity
for reaching out to the candidates directly presented itself. The agenda included only four points
which were strategic for advocacy purposes. Having only four points allowed a candidate to merit
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attention to each and, agree and pledge support to — some or all — of them. CSOs aiming to advance
justice sector reform adopted similar opportunistic tactics.>!

The “Manifesto” of women’s rights organizations was developed by most prominent
advocacy experts of Ukrainian women’s movement. It gained fast support of Ukrainian CSOs: by
March it was reportedly signed by 150 organizations. The trigger for women’s rights CSOs calling
of the candidates was an unprecedented attack on the women’s rights movement during a conservative
forum cherishing traditional roles of women.>? Women’s rights activists were viewing their campaign
as only half-baked for it came too late in the presidential race.

An important development towards stronger grass-roots CSO activism the way the ecological
agenda was drafted. It was championed not by Kyiv-based CSOs but was scaled from the grass-roots
by CSOs concerned with local environmental problems. For they believed the Kyiv elite was not
concerned whatsoever with sustainable development, they took initiative to unite and raise a set of
issues that are crucial for environmental protection of the country. Despite being a lengthy and
technocratic document, their agenda gained traction and several candidates pledged their support to
is should they be elected to the post.

Human rights defenders employed a somewhat different and innovative tactic to raise issues
of their concerns. Their agenda of “10 hard questions” were drafted at the spur of the moment and —
as the name suggests — were formulated in question format. Human rights groups were self-critical
of their effort given their list addressed a variety of problems, unlike their anti-corruption
counterparts. However, the benefit of expression of views through questions, rather than
prescriptions, human rights defenders believed, was that it set the tone for dialogue and deliberation
around human rights problems. And instead of accepting ready-made solutions by anyone, by signing
the human rights agenda, a candidate only would confirm existence of the problem leaving their
policy answers sufficiently vague not to alienate potential voter groups.

While most CSO efforts were organized around particular policy themes, two prestigious CSO
coalitions chose to combine a set of topics connected loosely only under the general umbrella of
European reforms. A group of historically influential CSO leaders formed a coalition of so-called
Election Council of Ukraine to echo a set of much needed reforms, and the Reanimation Package of
Reforms produced a comprehensive policy roadmap, an advocacy tool analogue with their past policy
promotion collections.>

The agenda of the Election Council was the first address presidential candidates. It was drafted
by close to thirty civil society leaders. Their goal was to initiate discourse and force candidates to
discern on nuanced solutions on critical reforms, such as: constitutional fundamentals, protection of
human rights, foreign policy, defense and security strategy. Their also “surveyed” the candidates with
pointed queries, albeit in a highly technocratic fashion, stressing the need to conclude incomplete
reforms. A presidential candidate, by answering the “survey” was envisioned to inform voters of their
policy-oriented promises. Similarly, CSOs of the Reanimation Package of Reforms hoped that
candidates would act as policy-makers and discuss in substance and depth the proposed reforms. Both
aimed to host public debates with presidential candidates but were only partially successful, for
candidates themselves largely ignored those invitations, sending at times only their representatives.

CSO advocacy to inform and educate voters, for the most part, proved to be effective.
Candidates adapted their programs to reflect CSO demands and provided more concrete sectoral
policy answers. These CSO agendas were publicly affirmed by several of the lead presidential
candidates. CSOs were less effective, however, in targeting voters directly with their communication.
The data of the USAID/ENGAGE Civic Engagement Poll on Ukrainian awareness about types of
CSO organizations demonstrates that the products, developed by CSOs reach only a certain
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percentage of Ukrainian voters. Moreover, some issues, such as judicial reform, have been
struggling to reach out to a broader range of stakeholder groups. CSOs detachment from
citizens’ concerns was especially notable since the reform agendas promoted by activists
concerned issues of livelihoods the least. CSOs with their policy advocacy attracted the attention
of media, turning journalists’ attention to the priorities of civil society overall, an optimistic
outlook for sustainable civil society policy advocacy for the years to come.

In the next phases of the election season — during parliamentary and local government
races ahead — pressure on civil society may mount further given the fierce competition for
power at both the parliament and municipalities. CSOs will likely have to continue to be on the
defensive in both to preserve their hard-fought playing field and to prevent reform backsliding.
In view of the yet coming elections, Ukraine’s civil society will need to exhibit razor-sharp
focus on critical issues to keep Ukrainian policy-makers on track of a set of complex social
and political transformations. With depleted resources and continuous attacks, it remains to
be a question whether civil society is up to the task.



